ctia

Everything Wireless

Testimony of
Gerard Keegan
In Opposition to Hawaii House Bill 1995
Before the Hawaii House of Representdtives Infrastate Commerce Committee
January 31,2018

On behalf of CTIA, the trade association for the wireless communications industry,
| submit this testimony in opposition fo HawaiiHouse Bill 1995. CTIA and its member
companies support a free and open internet. To further that goal, we believe that alight-
tfouch, nationalregulatory framework with generally applicable competition and
consumer protections at the federaland state levelsis a proven path for ensuring a free
and openinternet while enabling innov ation and investment throughout the internet
ecosystem.

The mobile wireless broadband marketplace is competitive and continuously
changing. It is an engine of innov ation, attracting billions of dollars in network investment
each year, and generatingintense competition to the benefit of consumers—especially
in Hawaii. From the beginning of the Internet Age in the 1990s, the Federal
Communications Commission (FCC) applied a light-touchregulatory framework to
internet service that allowed providers fo invest, experiment and innovate. Inthat time,
an entire internet-based economy grew. But in 2015, the FCC took a much different
approach, applying 80-year-old common-carrier mandates meant for traditional public
utilities and reign in the then unchecked practices of huge monopolies, despite the fact
that internet services are nothing like public utility offerings such as water or electricity or

evenlandline telephone service.
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In 2017, the FCC’s Restoring Internet Freedom Orderreversed that 2015 decision,
finding that application of those 1930s utility-style rules to the internet services of today
actually harms American consumers. The FCC cited extensive evidence showing a
decline in broadband infrastructure investment —an unprecedented occurrence during
an era of economic expansion. Inthe mobile broadband market alone, annual capital
expenditures fell from $32.1 billion in 2014 to $26.4 bilion in 2016. This slowdown affected
mobile providers of all sizes and serving all markets. For example, small rural wireless
providers noted that the 2015 decision burdened themwith unnecessary and costly
obligations and inhibited their ability to build and operate networks inrural America.

The FCC's overbroad prohibitions on broadband providers harmed consumers in
otherways, too—particularly with respect toinnov ation. Afterthe 2015 Order, the FCC
launched a yearlong investigation of wireless providers’ free data offerings, which allow
subscribers to consume more data from certainservices and content without incurring
additional costs. The risk of FCC enforcement cast a dark shadow on mobile carriers’
ability toinnovate, compete and deliverthe services that consumers demanded. In
addition, the inflexible ban on paid prioritization precluded broadband providers from
offering one level of service quality to highly sensitive real-time medical applications and
a differentiated quality of service to email messages. The FCC's 2017 Restoring Internet
Freedom Order takes a different path —one that will benefit consumers and enable new
offerings that support untold v arieties of technologicalinnov ations in health care,

commerce, education, and entertainment.
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Based on the way some people have talked about the Restoring Internet
Freedom Order, you might think that the FCC eliminated federalrules that had always
appliedtointernet services and that the federal government has left consumers without
any protections. But that is just not the case. The internet was not broken before 2015,
and it will not break because of the FCC's most recent decision.

The FCC has simply restored the same nationalregulatory framework that applied
before 2015, which is credited with facilitating the Internet-based economy we have
today. Underthat nationalregulatory framework, mobile wireless broadband providers
have everyincentive foinvestin and deliverthe internet services that consumers
demand. Infact, there have been virtually no instances in which U.S. mobile broadband
providers blocked traffic or prevented consumers from going where they wanted to on
theinternet.The truthis that, in a competitive market like wireless, mobile broadband
providers have noincentive to block access fointernet services, forif they did, their
customers would simply switch providers.

Further, the FCC's Restoring Internet Freedom clearly provides consumers with
legal protections that complement the competitive forcesin play. First, the FCC retained
the “transparency” rule that was adopted under President Obama'’s first FCC Chairman
in 2010 and maintained in the 2015 decision, which requires broadb and providers to
publicly disclose extensiv e information about their network management practices to
consumers and internet entrepreneurs. If a broadband provider fails to make the
required disclosures, or does not live up to its commitments, it will be subject to

enforcement by the FCC.
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Second, by restoringtothe FCC's pre-2015 view that broadbandinternet access
is an information service and not a utility-style common carrier service like landline
telephone service, the FCC restored the Federal Trade Commission’s jurisdiction over
broadband offerings. The FTC is the nation’s lead consumer protection agency, but the
2015 decision had stripped awayits authority over broadband providers. The FTC has
broad authorityto take action against any business whose actions are deceptive or
unfair. The nation’s leading broadband providers have told consumers that they will not
block or throttle traffic in an anticompetitive manner, and the FTC will be there to make
sure theylive up to those promises.

Third, the Department of Justice and FTC enforce federal antitrust laws, which, as
the Restoring Internet Freedom Order emphasizes, preclude anticompetitive network
management practices. Forexample, a broadband provider may not anticompetitively
favorits own online content or services overthe content or services of third parties, or
enfterinto an agreement with other broadband providers to unfairly block, throttle, or
discriminate against specific internet content.

Finally, the FCC made clearin the 2017 Restoring Internet Freedom Order that
generally applicable state laws relating to fraud, faxation, and general commercial
dealings apply to broadband providersjust as they would to any other entity doing
businessin a state, solong as such laws do not regulate broadband providersin a way
that conflicts with the nationalregulatory framework to broadband internet access
services. This ruling reaffirmed the FCC's 2015 decision that states and localities may not

impose requirements that conflict with federallaw or policy, but may otherwise enforce
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generally applicable laws. Thus, Hawaiiremains empowered to act under its UDAP
statute.

In short, Hawaii consumers are well protected against anti-competitive or anti-
consumer practices. Theyenjoy protections providedbythe FCC, the FTC, federal
antitrust law, and — importantly— existing Hawaii state law. On the otherhand, state-
specific net neutralityrules imposed on broadlband providers would harm consumers,
and would - along with otherstate and local mandates — create a complex “patchwork
quilt” of requirements that would be unlawful.

The FCC's 2017 Restoring Internet Freedom Order explains that broadband
internet accessis an inherently interstate and global offering. Internet communications
delivered through broadband services almost inv ariably cross state lines, and users pull
content from around the country and around the world — often from multiple jurisdictions
in one internet session. Any attempt to apply multiple states’' requirements would
therefore be harmful to consumers for the same reasons the FCC’s 2015 rules were
harmful, in additionto the fact that those requirements will be at best different and at
worst contradictory.

These problems multiply in the case of mobile broadband: Questions will arise
overwhethera mobile wireless broadband transmissionis subject to the laws of the state
where users purchased service, where they are presentlylocated, orevenwhere the
antenna transmitting the signal is located. State-by-stateregulation evenraises the
prospect that different laws will apply as the user moves between states. For example, a

mobile broadband user could trav el through multiple states during a long trainride, even
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the morning commute, subjecting that rider’s service to multiple different legal regimes
evenif therider spent that trip watching a single movie. Such a patchwork quilt of
disparate regulationis untenable for the future success of the internet economy.

Moreover, the FCC found broadband-specific statelaws would be unlawful. The
Restoring Internet Freedom Order exercised the agency's preemption powers under the
U.S. Constitution and federallaw. It held that state orlocal laws that impose net neutrality
mandates, orthat interfere with the federal preference for light-touch, national
regulation of broadband infernet access, are impermissible.

Ultimately, Congress may decide to modify the existing federal regulatory
framework for broadband internet access, and some members of Congresshave
alreadyintroduced legislation addressing these matters. CTIA standsreadyto work with
Congress should it choose to adopftrules for the internet ecosystemthat promote afree
and openinternet while enabling the innov ation and investment we need for tomorrow.
Nevertheless, foday, state-by-state regulation of broadbandinternet access services
would harm consumers and conflict with federal law.

In closing, it would be premature and unnecessaryto pass any state net neutrality
bill in light of mobile broadband provider commitments, as well as state Attorneys
Generallegal action. Accordingly, we ask that you not move HB 1995. Thank you for the

opportunity to submit testimony.
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